IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-41040

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
ver sus
AUSBY JAMES d LBERT, al so known
as Eddie WIllis, also known as
Teddy G | bert; DERRI CK WAYNE BURTON,

Def endant s- Appel | ant s.

Appeal fromthe United States District Court
for the Eastern District of Texas
(1:97-CR-153-7)

Oct ober 21, 1999
Bef ore REYNALDO G GARZA, JOLLY, and WENER, C rcuit Judges.
PER CURI AM *

The defendants, Derrick Wayne Burton and Ausby Janes G| bert
(a/k/a Teddy Gl bert), appeal their convictions and sentences for
distributing, and conspiracy to distribute, marijuana and crack
cocaine in violation of 21 U S.C. 88 841 & 846. Follow ng an FBI
i nvestigation, the defendants were indicted and convicted of
engaging in a conspiracy to distribute marijuana and crack cocai ne
t hr oughout Beaunont, Texas, between the years 1995 and 1997. The
def endants assert that their indictnment was i nsufficient, that the

jury’ s verdict was not supported by sufficient evidence, that the

"Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5TH CR R 47.5. 4.



district court commtted various errors during trial, and that the
district court relied on untrustworthy evidence in calculating
their sentences. Finding no error, we affirm
I
A

On March 15, 1997, the police were called to the Beaunont
Hilton Hotel to assist hotel security in evicting the occupants of
a roomfor violating hotel policy. Both hotel personnel and the
police officers testified that there was snoke and a strong odor of
marijuana emanating from the room The hotel security and the
police knocked on the door twice and identified thenselves. The
police officers testified that, although there was no answer, they
coul d hear noises comng frominside the roomconsistent wth the
destruction of evidence. After one failed attenpt, the police were
able to enter the room and discovered it was occupied by four
adults, Roger Andrus, Mchael GCerard, Steven Jones, and Derrick
Burton, and one juvenile, Linton Arceneaux. A search of the room
reveal ed three bags of marijuana, | oose marijuana on an end tabl e,
a bottle containing PCP, marijuana on the person of two of the
occupants, and two plastic bags containing crack cocai ne cookies
wei ghi ng 365.75 grans. Additional marijuana and PCP were found in
a small sitting area adjacent to the bedroomand in the toilet.

When the police entered the hotel room Burton was sitting on
the bed with one bag of crack cocaine cookies wthin arm s reach.

A second bag of crack cocaine cookies was found between the



headboard and the mattress of the sane bed, along with a marijuana
cigarette. Based on the quantity of crack cocaine found in the
hotel room the FBI becane involved in the investigation. | t
reveal ed that a conspiracy to distribute crack cocai ne i n Beaunont,
Texas, had begun sonetinme in 1992, Initially, the conspiracy
i nvol ved the purchasing of crack cocaine by Roger Andrus and
Brandon Biagas from Chris WIlkes in varying anounts and
distributing it to individuals in Beaunont. Approximately in March
1994, Andrus and Bi agas net Mark Cooksey. They began purchasi ng
crack cocaine from him in Houston, Texas, to sell in Beaunont.
Andrus and Bi agas began by purchasi ng approxi mately two ounces of
cocai ne each from Cooksey a week, but the purchases eventually
escal ated to approxi mately ei ghteen ounces every two weeks. The
relationship with Cooksey | asted between six nonths and one year.
Co- def endant Marcus Ephron al so participated in sone of the
trips to Houston and began nmaking purchases for hinself from
Cooksey. During the final trips to Houston to purchase cocai ne,
Andrus and Biagas hired John Gobert to drive a separate car to
Houston and to take the cocai ne back to Beaunont with him As a
result of the relationship with Cooksey, Andrus and Bi agas net Tony
Scott and began buying cocaine fromhim |In approxinmtely Apri
1995, the defendant, Derrick Burton, began traveling to Houston
w th Andrus, Biagas, and Ephron to purchase cocai ne from Cooksey

and Scott. Burton would pool his noney with Ephron, and t hey woul d



purchase nine ounces of crack from Scott on a bi-nonthly basis.
This crack was transported to Beaunont and di stri but ed.

I n approxi mately QOctober of 1995, the defendant, Ausby Janes
G lbert, becane involved with the group. He would transport the
drugs purchased by Andrus, Biagas, Ephron, and Burton from Houston
to Beaunont in a separate car. At that tinme, Biagas and Andrus
wer e each obtaining and distributing approxi mately 15-18 ounces of
crack cocaine a week. Additionally, sonetinme between October 1995
and April 1996, Scott set up a contact person in Houston from whom
t he group began purchasi ng marij uana.

Begi nning i n May 1996, Andrus and Bi agas each began purchasi ng
one-hal f kil ogram of crack cocaine a week from Scott in Houston.
After purchasing the powder, they would return to Beaunont, cook it
into crack for resale, and distribute it. The defendants, Burton
and G lbert, were involved actively in distributing the crack
cocaine. This activity continued until January 1997, when Scott
went to prison

I n January 1997, Andrus and Bi agas began dealing with a person
they knew as “JoJo.” Andrus and Bi agas, acconpani ed by Ephron and
Burton, would drive to Houston, purchase the cocaine, and return
to Beaunont to distribute it. In May 1997, while still purchasing
approxi mately one-half kilogramof cocaine a week from*®“JoJo,” the
menbers of the group pooled their noney and attenpted to purchase
two kil ograns of powder cocai ne from Cooksey. Gl bert and Burton

wer e gi ven $30, 000 to purchase the cocaine and to transport it from



Houston to Beaunont. Cooksey net with G| bert and Burton and took
t he noney, but never returned with the cocaine, telling themthat
he had been robbed. After that, Andrus was out of noney, but
Burton and Bi agas continued to purchase cocaine from*®“JoJo” in the
anount of one-fourth kil ogramof powder a week until June 1997. 1In
total, the evidence reveal ed that nore than 200 kil ograns of crack
cocai ne and an unspecified anmount of marijuana were distributed
bet ween 1992 and 1997.1

Addi tionally, evidence was introduced at trial regarding a
traffic stop on February 7, 1997, in Chanbers County, Texas (a
county between Beaunont and Houston). The evi dence showed t hat
during a routine traffic stop, officers discovered narijuana
resi due and codeine in a vehicle driven by Burton and transporting
Andrus, Ephron, and a juvenile. Further, evidence was introduced
regardi ng correspondence between Burton and Ephron while they were
awaiting trial on charges stemmng from the traffic stop
Specifically, a letter referencing the conspiracy addressed to
Ephron from Burton was introduced stating: “[i]f them hoes
(referring to the FBI) try to talk to you, don’t tell them
shit . . . [and] don’t be tal king to nobody in here about the case,

cause they got a whol e bunch of snitches in here.”?

The testinony at trial of several nenbers of the conspiracy,
i ncluding Brandon Biagas, Tony Scott, Marcus Ephron, M chael
Gerard, and Steven Jones, confirmthese basic facts.

2Addi tional evidence was al so presented of various arrests of
the parties involved in the group. Evidence was present regarding
of fenses involving crack cocaine and other controlled substance



B
The defendants, Burton and G| bert, along with Roger Andrus,
Steven Jones, M chael Gerard, WMarcus Ephron, and Brandon Bi agas
wer e i ndi cted on vari ous charges stemmng fromtheir invol venent in
the conspiracy to distribute and possess with intent to distribute
marijuana and crack cocaine.® Specifically, Burton and G| bert
were charged with conspiracy to distribute and possess with intent

to distribute marijuana and crack cocaine in violation of 21 U. S. C

during the time franme of the conspiracy. One of these arrests
i ncluded the sale of 3.37 grans of cocaine base by Glbert to an
under cover Beaunont police officer.

3On Septenber 24, 1997, a federal grand jury returned a
t wo- count i ndictnent agai nst Burton, Andrus, Jones, and Gerard for
conspiracy to distribute and possess with intent to distribute
marijuana and crack cocaine on or about March 1, 1997 until
March 15, 1997, in violation of 21 U S. C. 88 841(a)(1l) & 846, and
for possession withintent to distribute crack cocai ne on March 15,
1997, in violation of 21 U S.C. 88 841(a)(1l) & 841(b)(1)(D. A
supersedi ng indictnent was returned on Cctober 22, 1997, agai nst
t he sane four defendants, addi ng anot her defendant, Marcus Ephron,
in Count | (conspiracy) and addi ng a substantive count for
possession with intent to distribute crack cocai ne on Sept enber 8,
1996, agai nst Ephron (Count 111). The superseding indictnent al so
made m nor changes to the nane of one of the defendants and anended
the I ength of the conspiracy to on or about Septenber 8, 1996 until
about March 15, 1997. On Decenber 18, 1997, a second supersedi ng
indictment was returned by the sane grand jury adding two
addi tional defendants, Ausby Gl bert and Brandon Bi agas. The
indictnment also enlarged the period of the conspiracy to on or
about January 1, 1996 until March 15, 1997. G| bert was charged
wth Count | of the indictnent (conspiracy), and Count III
regardi ng possession wth intent to distribute crack cocaine on
August 17, 1996. Various other changes were nade to the second
supersedi ng i ndi ct nent, but none of themaffected either G| bert or
Burt on.



88 841(b)(1)(A* & 8465 (Count 1). Additionally, Burton

421 U.S.C. 8§ 841 states in relevant part:
(a) Unl awf ul acts
Except as authorized by this subchapter, it shall be
unl awful for any person knowi ngly or intentionally--
(1) to manufacture, distribute, or dispense,
or possess wth intent to manufacture
di stribute, or di spense a controll ed
subst ance; or
(2) to create, distribute, or dispense, or
possess with intent to distribute or di spense,
a counterfeit substance.
(b) Penalties
Except as ot herw se provided in section 859, 860, or 861
of this title, any person who viol ates subsection (a) of
this section shall be sentenced as foll ows:

(L(A In the <case of a violation of
subsection (a) of this section
i nvol ving--. . .

(iit) 5 kilograns or nore of a

m xture or substance containing a

det ect abl e anpbunt of --
(I') coca |eaves, except coca |eaves and
extracts of cocoa |eaves for which cocaine,
ecgoni ne, and derivatives of ecgonine or their

salts have been renoved;

(I'l) Cocaine, its slats, optical and geonetric
i soners, and salts of isoners; :
such person shall be sentenced to a term of
i nprisonnment which may not be less than 10
years or nore than life and if death or
serious bodily injury results fromthe use of
such substance shall be not |ess than 20 years
or nore than life, a fine not to exceed the
greater of that authorized in accordance with
the provisions of Title 18, or $4, 000,000 if
t he defendant is an individual oo
(O In the case of a controlled substance in
schedule | or Il, or 1 gramof flunitrazepam
except as provided in subparagraphs (A), (B)
and (D), such person shall be sentenced to a
termof inprisonnent of not nore than 20 years
and if death or serious bodily injury results
from the use of such substance to a term of
i nprisonment of not |less than twenty years or
nmore than life, a fine not to exceed the
greater of the authorized in accordance with
the provisions of Title 18, or $1,000,000 if

was



i ndicted for possession with intent to distribute crack cocai ne on
March 15, 1997, in violation of 21 US C 88 841(a)(1) &
841(b)(1)(A) (Count 11), and Gl bert was indicted for possession
wth intent to distribute crack cocaine on August 17, 1996, in
violation of 21 U.S.C. 88 841(a)(1l) & 841(b)(1)(C (Count 111).
Al l of the defendants except Burton and G|l bert entered guilty
pleas to the various charges prior to April 6, 1998. On April 7,
1998, Burton and Gl bert were tried. The jury returned a guilty
verdi ct against them on Count | for conspiracy to possess wth
intent to distribute both marijuana and cocai ne base pursuant to 21
U S C § 846,° on Count Il as to Burton, and on Count Il as to
Glbert. On August 18, 1998, Burton was sentenced to 235 nonths
i nprisonment followed by five years of supervised rel ease. Gl bert
was sentenced to 262 nonths inprisonnment followed by five years of
supervi sed rel ease. Both defendants filed tinely notices of

appeal .

t he defendant is an individual.

21 U.S.C. § 846 states:

Any person who attenpts or conspires to commt any
of fense defined in this subchapter shall be subject to
the sane penalties as those proscribed for the of fense,
t he conm ssion of which was the object of the attenpt or
conspiracy.

Burton was convicted for his role in the conspiracy from
April 1995 through July 1997. Gl bert was convicted for his role
in the conspiracy from Cctober 1995 t hrough July 1997.



After carefully review ng the issues on appeal raised by the
separate appellate briefs filed by Burton and Gl bert, we can
reduce the questions to ten: (1) WAs the indictnent insufficient
because it did not state with specificity the anounts and types of
controll ed substances involved in the conspiracy; (2) Was the
evi dence presented to the jury sufficient to support its verdict;
(3) Did the district court err in admtting into evidence the
testinony of Gerard and Scott in the light of defense counsel’s
i nvocation of Federal Rule of Evidence 615; (4) Did the district
court err in admtting into evidence the plastic bags containing
the drugs seized for the Hlton Hotel, along with a slip of paper
stating where in the room the drugs were found;” (5) D d the
district court err in denying defense counsel an opportunity to

guestion Biagas regarding his plea agreenent with the governnent;?

‘Burton asserts that the district court abused its discretion
when it admtted into evidence five plastic bags containing the
drugs seized from the Hlton Hotel on March 15, 1997. Burton
argues that because the bags contained a slip of paper indicating
where the collecting officer (Oficer Roberts) found the drugs in
the hotel room the evidence constituted hearsay and was
erroneously admtted. Oficer Roberts testified that upon arriving
at the Hlton, he found nmarijuana throughout the room He
testified that he gathered the drugs and put themin separate bags,
pl aci ng a piece of paper in each bag indicating where the drugs
were found. The decision of the district court to admt this
evi dence did not anmbunt to an abuse of discretion. Further, even
if the adm ssion of the evidence was in error, it was harmess in
the light of the nobuntain of evidence adduced at trial against
Burt on.

8G | bert asserts that the district court inproperly prevented
his trial counsel from questioning Brandon Biagas with respect to
his plea agreenent. The record indicates that the governnent net
its requirenents under Gglio v. United States, 405 U S 150
(1972), by providing to the defense details of the plea agreenent




(6) Dd the district court properly prevent Biagas fromrespondi ng
when he was asked to nmake a |l egal conclusion;® (7) Did the district
court err in relying on the contents of the PSR to determ ne the
anount of controll ed substance i nvol ved for purposes of sentencing;
(8) Were statenents nmade by the governnent during cl osing argunent

i nproper, thus resulting in prejudice;¥ (9) Did the district court

bet ween the governnent and Bi agas prior to offering his testinony
into evidence. Further, the record indicates that Glbert’'s tria
counsel was given wide latitude to delve into the plea agreenent,
and to elicit fromBiagas the exact terns of the agreenent and what
prom ses were nmade by the governnent in return for pleading guilty.
However, our precedent clearly establishes that the defendant’s
trial counsel is not permtted to delve into the negotiations
surroundi ng the plea agreenent and the conversations between the
party accepting the plea agreenent and his counsel. See United
States v. Robertson, 582 F.2d 1356, 1366 (5th Cr. 1978)(stating
any di scussi ons characteri zed as pl ea negoti ations are i nadm ssi bl e
evi dence) . As such, the district court was correct when it
prevented Gl bert’s attorney from questioning Biagas with respect
to the offers made to himduring the plea negotiation, and as to
the advice his counsel provided to him

Gl bert asserts that the district court inproperly limted
hi s cross-exam nation of Biagas when it prevented himfrom asking

Bi agas whet her he thought he was involved in a “conspiracy.” The
governnment objected to this question because it called for a | egal
conclusion by an non-expert wtness. The court sustained the
objection. Based on United States v. Southers, 583 F.2d 1302 (5th
Cr. 1978), it is clear that the trial court may prevent a |ay
wtness from answering a question that <calls for a |egal
concl usi on. Id. at 1306 (holding that “bank officials were

properly not permtted to give their opinion on the question of
‘“intent’ and ‘defraud’ ” because those terns have “particul ar | egal
construction”); See also, United States v. Baskes, 649 F.2d 471,
478 (7th Gr. 1980)(holding that if the court determ nes that any
guestion requires an understandi ng of the nature and scope of the
law, it may properly preclude a response that woul d not be hel pful
to the tier of fact). Thus, given the wide |atitude afforded the
district court in such matters, it did not abuse its discretion in
sustai ning the governnent’s objection.

After reviewing Burton’s assignnents of error, it is clear
that even if the governnent’s remarks were i nproper, they certainly

10



err by not requiring the governnment to honor its alleged plea
agreenent with Glbert; and (10) Did the district court err by
striking a nenber of the jury pool for cause.! Finding no error,
we affirm

would not rise to the level required to denonstrate prejudice
Burton’s first two points of error refer to statenents nmade by the
governnent in response to his trial counsel’s characterization of
evi dence and regarding Burton’'s veracity. Qur precedent clearly
establishes that trial counsel is free in closing argunent to point
out any conflicting view of the evidence. See United States v.
DeLaRosa, 911 F.2d 985, 992 (5th Cr. 1990). Burton’s third point
of error asserts that the governnent attenpted to nake the district
judge the “thirteenth juror” by making statenments such as: “the
judge also charges you,” and “the judge will tell you.” Such
reference to the jury instructions by the governnment during its
cl osing argunent are clearly proper.

UDeterm nations as to the inpartiality of a juror lie in the
discretion of the trial judge and wll not be grounds for a
reversal of a conviction absent abuse of discretion. See United
States v. McCord, 695 F.2d 823, 828 (5th Cir. 1983). The foll ow ng
exchange occurred between the court and juror Hanks:

Hanks: Practically ny whole famly is in federal jail.

Court: There're all in . . . .
Hanks: My dad, two of ny brothers, and one have gotten
out. They were sentenced for conspiracy to distribute

marij uana, cocaine, and to conspiracy to nmurder and to
murder after the fact.

Court: Well, | have a very basic question to ask you
That is, can you be fair and inpartial wth all of that?
Hanks: Probably not. Not in acrimnal case, | couldn't.

Court: You cannot put that aside?
Hanks: No. Because in the back of ny mnd |I’m al ways
gonna have these questions. A lot of stuff nmy famly
did, they need to be there, but a lot of stuff they
didn’t do what they was charged with. And that’s gonna
be in the back of nmy mnd . . . .
Based on this testinony, the district court did not abuse its
discretion in striking this potential juror.

11



Burton’s first point of error is that the district court erred
in denying his objection asserting that the quantity and type of
control | ed substances were not all eged as an el enent of the of fense
under 21 U.S.C. 8 841. Thus, because the type and quantity of each
controll ed substance was not contained in the indictnment, Burton
asserts he could not be found guilty of an “aggravated drug
anount,” but “is quilty--if at all--of the |owest grade of the
control |l ed substance offense.” Qur precedent is clear that drug
type and quantity under 21 U.S.C. § 841 are sentencing factors and
are not elenents of the offense that nust be alleged in the

indictment. See United States v. Castillo, 77 F.3d 1480, 1486 (5th

Cr. 1996); United States v. Valencia, 957 F.2d 1189, 1197 (5th

Gr. 1992).12

2Burton urges the court to reconsider these holdings in the
light of the Suprenme Court’s holding in Jones v. United States, --

Uus --, 119 S .. 1215, 143 L.Ed.2d 311 (1999). In Jones, the
Court addressed the question of how an anbi guous federal crim nal
statute should be construed. The statute was unclear in

delineating the elenents of the offense from the sentencing
factors. Rather than striking the statute as unconstitutional, the
Court applied the analysis of “constitutional doubt” to construe
the statute, that is, where a given construction of a statute would
rai se constitutional doubts as to its validity, the court shoul d
adopt an alternative construction if avail able. In Jones, the
Court clearly limted its analysis to anbiguous statutes, and
expressly recognized “the principle that the definition of the
elements of a crimnal offense is entrusted to the |egislature.”
Jones, 119 S .. at 1224 n.6 (citation omtted); see also, United
States v. Hudson, 7 Cranch 32, 3 L.Ed. 259 (1812); Staples v.
United States, 511 U. S. 600, 604, 114 S.Ct. 1793, 128 L. Ed.2d 608
(1994); United States v. Castillo, 179 F.3d 321, 327-28 (5th Gr.
1999) (stating that we look to the *“language, structure, subject
matter, context, and history [of a statute] in determ ning whet her
or not Congress intended for a statute to define a separate crine
or to set forth a separate sentencing factor”). Further, the Court
unequi vocal |y stated that “our decision today does not announce any

12



B
Bot h def endants argue that the evidence presented to the jury
is insufficient to uphold the conspiracy charge. Further, Burton
argues that the evidence supporting his conviction for possession
with intent to distribute crack cocaine was insufficient. Because
neither Burton nor Gl bert renewed their notions for judgnent of
acquittal at the conclusion of the presentation of their evidence,

we review the sufficiency of the evidence under a plain error

standard. See United States v. Pariente, 558 F.2d 1186, (5th Cr
1977); United States v. MCarty, 36 F.3d 1349, 1358 (5th CGr.

1994). Under the plain error standard, the court wll reverse the
district court’s judgnent only where a “manifest m scarriage of
justice” occurs. 1d. “Such a mscarriage would exist only if the
record is devoid of evidence pointing to guilt, or . . . because
t he evidence on a key el enent of the offense was so tenuous that a
convi ction woul d be shocking.” 1d. (citations omtted); See also,

United States v. Ruiz, 860 F.2d 615, 617 (5th GCr. 1988).

Each el enent of the conspiracy was proved through the trial
testinony of co-conspirators Biagas, Scott, Ephron, Cerard, and

Jones. The co-conspirators testified specifically that Burton and

new principle of constitutional law, but nerely interprets a
particul ar federal statute . . . .” Jones, 119 S Ct. at 1228 n. 11
21 US C 8§ 841 clearly separates the elenments of the crine
(“Unl awful acts” set out in section (a)) and the sentencing factors
(“Penalties” set out in section (b)). Thus, because the statutory
anbiguity in Jones is not present in 21 U S . C. § 841, the Court’s
holding in Jones does not call into question our holdings in
United States v. Castillo, 77 F.3d 1480, 1486 (5th Cr. 1996) and
United States v. Valencia, 957 F.2d 1189, 1197 (5th Gr. 1992).

13



Glbert were anong those who agreed to travel to Houston to
purchase crack cocaine and marijuana and to bring it back to
Beaunont for distribution.®® Additionally, Tony Scott, one of the
drug suppliers, testified with regard to drug purchases nade by
Gl bert, and about Burton’s involvenent in the conspiracy. Thus,
after review ng the evidence of Burton’s and G| bert’s invol venent
in the conspiracy, we conclude that such evidence was clearly
sufficient to support the guilty verdict.

Turning to Burton's contention that the evidence was
insufficient to support the jury's finding on Count Il of the
i ndi ctment, charging himw th possession wth intent to distribute
crack cocaine, we likew se find the evidence sufficient. At trial,

the governnent introduced evidence showing Burton's physical

BSpecifically, Biagas testified that Burton acconpani ed him
and others to Houston to pick up crack cocaine and marijuana, and
that they would return to Beaunont to sell it. He also testified
wth reference to Burton that he was well aware of the agreenent to
commt the unlawful act. Wth  respect to Glbert, Biagas testified
that Gl bert began traveling to Houston in another vehicle,
agreeing that he would transport the drugs to Beaunont in that
vehicle. Biagas testified that Gl bert was conpensated for these
services with drugs and noney. The testinony of Ephron was very
simlar to Biagas’s in al nost every respect. Additionally, Ephron
testified that Burton began to purchase his own drugs on the trips,
and woul d sell them upon return to Beaunont.

Tony Scott, one of Burton and G lbert’s crack cocaine
suppliers, testified for the governnent and corroborated all of the
co-conspirators’ statenents. He testified that Burton was
definitely involved in the group that cane from Beaunont. He
further testified that he knew Glbert to be the driver for the
group that transported the drugs from Scott’s hone in Houston to
Beaunont. He also testified that G| bert nade personal purchases
ONn numer ous occasi ons.

Further, a letter witten by Burton to Ephron and introduced
into evidence contai ned extensive references to the conspiracy.

14



proximty to the crack cocaine in the hotel room M chael Gerard,
a co-conspirator who was present in the hotel roomon the night in
gquestion, stated that when he and Jones cane to the hotel, and that
Andrus, Burton, and the juvenile were already present. They began
snoki ng marijuana and were about to dip a marijuana cigarette in
sone PCP when the police arrived. Burton, who already had a bag of
crack cocai ne, took a second bag fromAndrus and attenpted to hide
bot h bags behind the bed. Furthernore, Steven Jones testified that
Burton had control of the crack cocaine in the hotel roomon the
ni ght in question. Finally, Sergeant Roberts of the Narcotics Unit
of the Beaunont Police Departnent testified that, based on his
training and experience, 13 ounces of crack cocai ne--the anount
found in the proximty of Burton--is a distributable anount,
exceeding that which is normally held for personal consunption.

Based on this testinony showi ng Burton’s control of the crack
cocai ne and the anount of crack cocaine found in the hotel room
the governnent net its evidentiary burden.

C

Both Burton and G| bert assert that the district court erred
inallowng the testinony of governnment witnesses Gerard and Scott,
to which they objected under Federal Rule of Evidence 615. The
basis for this claimstenms fromthe fact that Gerard and Scott,
along with Burton, were transported together fromthe prison to the
court house. The governnent asserts, and the district court found,

that Gerard and Scott only spoke in general terns about receiving

15



time cuts for their cooperation with the governnent in connection
with the conspiracy, and generally about the areas they were goi ng
to testify to during Burton and Gl bert’s trial

Federal Rule of Evidence 615 states: “At the request of a
party the court shall order w tnesses excluded so that they cannot
hear the testinony of other witnesses, and it nay nmake t he order on
its owmn notion.” FED.R EVID. 615. The purpose of the rule is to
“prevent witnesses from tailoring their testinony to that of

another wtness’'s testinony.” Palner v. lLares, 42 F.3d 975, 980

(5th Gr. 1995)(citing United States v. Wlie, 919 F.2d 969, 976

(5th Gr. 1990)). The district court’s decisionto admt testinony
in contravention of Rule 615 is reversed only if its adm ssion was
an abuse of discretion and resulted in prejudice to the defendants.
Pal ner, 42 F.3d at 980. In determ ning whether the adm ssion of
testi nony was an abuse of discretion, we should focus on “whet her
the witness’s conversation concerned substantive aspects of the
trial and whether the court all owed opposi ng counsel an opportunity
to explore fully the conversation.” 1d. (citations omtted).

The district court perforned a | engthy evidentiary hearing on
this matter, allowng Burton and Gl bert’s trial attorneys anple
opportunity to explore the conversation fully. Further, Burton was
present during the conversation in question and was unable to
provide any testinony regarding its substance from which the
district court could find an effect on the testinony of the

W t nesses. Moreover, Cerard testified during the evidentiary

16



hearing that he and Scott did not tal k about the specifics of each
other’s testinony, but only in general ternms. Thus, the adm ssion
of this testinony was not an abuse of discretion.

D

Wth regard to their sentences, Burton and G | bert assert that
the district court erredinrelying onthe information contained in
the PSR in determ ning the anount of controll ed substances invol ved
because the anmounts were contested and the report | acked
reliability. Burton asserts that the district court erred in
adopting the anmounts of drugs as contained in the PSR because after
he contested the anounts, the district court failed to make a
detailed finding with regard to its basis for determning the
quantity of controlled substance invol ved.

The district court found that the anount of drugs attributed
to Burton in the PSR was cal cul ated properly. It adopted the facts
set out in the PSR after concluding that they were supported by a
preponderance of the evidence. The court determ ned that because
there were no drugs seized, it would have to approximate the
quantity of controll ed substance i nvol ved, as permtted by U S. S. G
§ 2D1.1, comment 12. Further, Burton has failed to produce any
evi dence other than his bald assertions that the court erroneously
cal cul at ed the anmount of controll ed substances involved during the
conspiracy. Thus, we hold that the district court’s finding in

Burton’s regard was not clearly erroneous.
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G lbert challenges the reliability of the PSR, arguing that
much of the evidence cane fromco-defendants who had cut deals with
the governnent. Gl bert asserts that because these parties could
not provide any receipts, telephone records, pay sheets, beeper
records, noney lists, etc., which woul d substantiate their claimas
to the amobunt of controll ed substances involved, their clains | ack
the necessary indicia of reliability. The record indicates that
the district court conducted an inquiry concerning the information
contained in the PSR and determned it to be “correct.” Thus,
based on the record of this inquiry, we hold that the district
court’s determnation as to the reliability of the information
contained in the PSR was not clearly erroneous.

E

Finally, Glbert argues that the district court erroneously
denied his notion to conpel the governnent to honor his plea
agreenent. As a result of the governnent’s failure to honor the
pl ea agreenent, he further argues that his due process rights were
violated. The plea agreenent, Gl bert alleges, was entered into
during the course of three separate pretrial neetings with the
governnent, during which he was “under the assunption” that he was
entering into a plea bargain. On these occasions, G| bert provided
t he governnment with i nformati on regardi ng the conspiracy and si gned
a proffer letter. G |l bert concedes, however, that no fornal

witten plea agreenent was ever entered into by the parties.

18



Assumi ng the existence of an oral agreenent between the
governnent and Gl bert, Gl bert has been unabl e to denonstrate that
he was prejudiced as a result of the governnent’s failure to reduce
the alleged agreenent to witing and to honor it. During the
evidentiary hearing conducted by the district court, GIbert
presented no evidence that he suffered any prejudice. Thus,
because Gl bert has failed to denonstrate he detrinentally relied
on the alleged plea agreenent to his prejudice, his claimfails.

1]

I n conclusion, we hold that Burton and G | bert have failed to
denonstrate reversible error in connection with their convictions
and sentences. Thus, their convictions are in all respects

AFFI RMED.
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